Covenant Marriage: An Achievable Legal
Response to the Inherent Nature of Marriage
and Its Various Goods
Ave Maria Law Review
June 22, 2006 | Spaht, Katherine Shaw
INTRODUCTION
The Code of Canon Law describes marriage as a covenant: "The marriage covenant, by which a
man and a woman establish between themselves a partnership of their whole life, and which of its
own very nature is ordered to the well-being of the spouses and to the procreation and upbringing
of children, has, between the baptised, been raised by Christ the Lord to the dignity of a
sacrament." (1)
~Alfonso Cardinal Lopez Trujillo
As canon law so aptly distinguishes, the concept of marriage as a covenant differs from marriage
as a sacrament. Marriage is a covenant through which a man and a woman create a partnership
for "their whole life" with the purpose of providing for the welfare of the couple and the conception
and rearing of children. (2) This covenant entered into by the baptized has "been raised by Christ
the Lord to the dignity of a sacrament." (3) For Catholics, marriage is not simply a covenant, but
by Christ's act, it is also a sacrament, "the intimate mystery of God, manifested across the
centuries." (4) The covenant represents the agreement between husband and wife, an exchange
of promises, with God as a party, to join together for life for two fundamental purposes: (1) mutual
love and support and (2) procreating and rearing the next generation. (5) Marriage, which the
covenant creates, is a natural, social institution, universally recognized across generations and
cultures, and is, "a response to God's design and the inherent necessity in the nature of man and
woman, invited by God himself, to form a very special unity, 'one flesh.'" (6)
Legally, by contrast, marriage in the United States during the last fifty years has been understood
as a private contract, "grounded in new cultural and constitutional norms of sexual liberty and
privacy." (7)Marriage formation rules were simplified with virtually no requirements for waiting
periods, publication of banns, or requisite public celebration. Dissolution rules were simplified by

the introduction of unilateral no-fault divorce accompanied by streamlined procedures for divorce
that significantly hastened dissolution of marriages. A divorce can now be obtained upon the
simple petition of either party, which is touted as means to the end of a "clean break" from the
other spouse. And, as at least one observer commented: "America's experiment with the private
contractual model of marriage has failed on many counts and accounts--with children and women
bearing the primary costs." (8)
As a legal response to the social costs levied by the streamlined divorce system, three states
have adopted covenant-marriage statutes that offer couples an optional--and I argue preferable-form of marriage. Covenant marriage imposes obligations upon husband and wife to prepare for
marriage and to take "reasonable steps" to preserve their marriage if difficulties arise. Divorce, in
the covenant marriage context, generally requires proof of serious fault on the part of one spouse
or a lengthy waiting period of living separate and apart. The statutes adopted by Louisiana,
(9)Arizona, (10) and Arkansas (11) share three principal characteristics: (1) mandatory premarital
counseling by a religious cleric or professional marriage counselor about the seriousness of
marriage; (2) the execution of a Declaration of Intent (the covenant or agreement containing their
promises (12))--a legal obligation to take reasonable steps to preserve the marriage if marital
difficulties arise (in at least one state, this obligation explicitly lasts until divorce (13)); and (3)
limited grounds for divorce, consisting of serious fault on the part of one spouse or, in the
absence of such fault, a significant period of time living separate and apart. (14) In Louisiana, the
legislation governing a covenant marriage also includes special obligations imposed upon a
covenant couple during their covenant marriage that are not imposed upon other married
couples. These obligations include: (1) to love and respect each other; (2) to live together; (3) to
make decisions relating to family life in the best interest of the family; (4) to maintain and teach
their children "in accordance with their capacities, natural inclinations, and aspirations"; and (5)
the right and duty of each spouse to manage the household. (15)
Part II of this essay summarizes the major aspects of marriage and its goods, with emphasis on
its indissolubility, as explained in Cardinal Trujillo's article in this symposium. Part III examines
some of the obstacles to restoring an indissoluble form of marriage, consisting principally of legal
elites who possess an alternative vision of marriage and family law bar members who are quite
content with easy, uncomplicated divorce rules. Part IV explores the extent to which a covenant
marriage conforms to God's marriage design. Part V offers two practical suggestions for
increasing the number of covenant couples in affected states: (1) removing obstacles of
implementation constructed by the staff members of bureaucracies who were originally intended
to facilitate effective choice of a marriage model by citizens; and (2) soliciting and demanding
official encouragement--if not requirement--of choosing covenant marriage by Christian
denominations, in recognition that covenant marriage more nearly accomplishes God's intended
purpose for marriage. Yet, adoption of covenant marriage statutes in the other forty-seven states

remains the ultimate goal, a goal which would permit all United States citizens to take advantage
of this more committed form of marriage.
I. MAJOR ASPECTS OF MARRIAGE AS THE FOUNDATION OF THE FAMILY
Marriage, as a natural institution, reflects the mutual gift of a man and a woman and forms the
foundation of the family, "a divine institution." (16) These observations are, as Cardinal Trujillo
opines, "natural realities." (17) Marriage and the family it founds are natural because "they hold
and reveal the truth coming from the beginning." (18) As evidence of its natural character, all
civilizations have recognized the truth revealed in marriage and family, "enlightening them from
within and, at the same time, transcending them." (19) Yet, marriage as a sacrament goes further
and "inundates the whole of its value with a new brilliance and depth and with a more demanding
commitment." (20)
The relationship between nature and culture, and more particularly between nature and the law,
Pope John Paul II explained, means that "family cannot disregard the cultural vehicle in which it
has to express itself: 'Man comes to a true and full humanity only through culture, that is through
the cultivation of the goods and values of nature.'" (21) Cardinal Trujillo further states:
This correlation between nature and culture has a direct influence
on the understanding of both natural and positive law as elements
that are necessarily present in every legal system or order. Two
orders do not exist, one natural and one positive, but a single
legal system in which the demands of justice 'coming from' the
family (nature) are integrated with the necessary historical
determinations derived from positive law (culture). (22)
Marriage, which gives birth to the family, "lights the path for us and introduces us to the legal
nature of the family...."
Marriage, as a mutual gift of one's innermost self, is evidenced by the total physical self-giving of
man and woman and is characterized by "the value of a total surrender--the resultant faithfulness
and stability last forever." (24) The mutual gift of oneself to one's spouse "pervades the whole of
their lives" and by virtue of "its busy generosity it grows better and grows greater"; "this love
remains steadfastly true in body and in mind, in bright days or dark. It will never be profaned by
adultery or divorce." (25) Christian marriage "invigorates and reinforces the foundational
properties of natural marriage, unity and indissolubility, consequently imposing duties on the
spouses with more force than in the natural institution." (26)
Ultimately, it is from the logic of total giving, the essence of marriage, that "the indissolubility of
the conjugal bond must be seen more deeply. Marriage, like conjugal love, is a commitment that
lasts a lifetime." (27) Marriage, which by its nature is a total self-giving, cannot be provisional or
temporary: "Giving oneself with the reservation of being able to disconnect oneself would mean
an incomplete gift, contrary to that which gives rise to marriage." (28) The community of marriage,
unlike every other relationship no matter how intense, is a communion (29) for life, a community
"always ... exclusive to those participating in the reciprocal gift of masculinity and femininity." (30)

Thus, any description of marriage should include a "'community for a lifetime.'" (31) To be certain,
"this understanding of marriage does not permit marriage to be viewed as a simple contract[,] ...
[or] rescindable at the free and arbitrary will of the contracting parties and the complacent
acceptance of legislators, seduced by legal positivism." (32)
Prophetically, Cardinal Trujillo opines that certain "legal systems and much contemporary
legislation departed from the Western legal tradition on the family from the moment they
conceded the right to divorce." (33)
The right to divorce now enjoys the same value in many countries
that the recognition of the right to marriage enjoys. Husband and
wife are no longer seen in these countries as a parental unit,
since their identities--that of husband and wife--are not defined
with any reference to modes of being or personal identities and are
limited to reflecting social functions created by the positive
legal order. In marriage as well as in its dissolution, it is the
state which respectively attributes or eliminates the legitimate
use of those functions on the part of the citizens. (34)
From the perspective of legal positivism, "legal knowledge must do without any value judgment
with respect to legal norms"--a clear rejection of natural law. (35) As a consequence of legal
positivism, the evolution of family law reveals a radically individualist anthropology that manifests
a "dehumanization of contemporary society." (36)
How the historical connection between nature and culture, or natural law and positive law, can be
restored in a country like the United States remains elusive. Attempts at divorce reform--other
than covenant marriage statutes--have been overwhelmingly unsuccessful. In the marriage
context, Americans have embraced both the concept of legal positivism and of the related radical
individualism; they reject any notion of sacrificial self-giving that binds them to another person
permanently. No total surrender exists for them. A substantial amount of Christian individuals, lay
persons as well as clergy, oppose efforts to restore the connection. Most often, however, legal
positivism and the rejection of natural law find refuge in the legal academy among "intellectuals"
and those who cooperate with these "intellectuals" for purposes of pure self-interest, as Part III
will detail.
II. OBSTACLES TO RESTORING THE INDISSOLUBILITY OF MARRIAGE: LEGAL ELITES AND
THE FAMILY LAW BAR
A. American Law Institute's Principles of the Law of Family Dissolution: Legal Elites Reject
Inherent Nature of Marriage in Favor of "Diverse Family Forms" and "Individual Freedom"
The American Law Institute's Principles of the Law of Family Dissolution ("ALI Principles"), (37)
was unveiled to great fanfare in 2002. The project reflects the attitudes and philosophy of legal
elites in this country: marriage is merely one of a variety of intimate, "close relationships," which
the law ought to recognize and regulate at their termination. (38) Furthermore, "family diversity," a
core value of the ALI Principles, requires the recognition of forms of parenting that disconnect

"biological" from "functional" parenting. (39) In proposing rules for compensatory payments,
division of property, child custody and support to take effect at the dissolution of marriage, and
rules on "domestic partnerships," the ALI Principles communicates an anemic, fragile,
impoverished vision of marriage. The ALI Principles describes marriage not as a social institution,
but as "an emotional enterprise with high returns and high risks." (40) As Cardinal Trujillo
describes, the relativization of marriage that the ALI Principles seems to reflect, is that "[l]ove is
not true love anymore but is only a simple means of gratifying [some of] the emotional 'needs' or
passions." (41) In fact, the ALI Principles views marriage, "marriage-like" relationships, and even
parenthood as extremely malleable (42)--a result of legal positivism in opposition to natural law
about which Cardinal Trujillo warns. (43)
For example, in the discussion of the risks and rewards of the "emotional enterprise" called
marriage, one legal treatise observes that "[s]ome individuals tolerate their spouse's drunkenness
or adultery and remain in their marriage. Others may seek divorce if their spouse grows fat, or
spends long hours at the office." (44) By far the more common risk, that a spouse will suffer a
"fading of affective ties[, naturally] makes spouses less tolerant of one another." (45) The court in
these situations, according to the Reporters, cannot determine whether the dissolution of the
marriage was caused "by the [one spouse's] adultery or the [other 'fat' spouse's] failure to keep
fit." (46) Thus, clearly, or so the Reporters conclude, no one can adequately judge conduct within
marriage because inevitably it will reflect the individual judge's moral judgment about "private
marital behavior" (47); this is a hint of the "privatization of the family" and consequential reduction
"in its public and social role" according to Cardinal Trujillo. (48) The ALI Principles goes on to
state:
Different couples arrive at different accommodations in their
relationship, and some depart from the social conventions. Intimate
relationships often involve complex emotional bargains that make no
sense to third parties with different needs or perceptions. Those
who sufficiently dislike their spouse's behavior can seek a
divorce. (49)
Ultimately, for the ALI Principles, "[t]he gap between societal aspiration and individual ability [to
meet those aspirations] may be especially great in marital relations, and the range of wrongful
behavior that the law can sensibly address is correspondingly small." (50) Punishment, if any is
due, belongs in the sphere of criminal law, which "appropriately reaches a much narrower range
of marital misconduct than do the marital-misconduct rules of fault states." (51) By refusing to
judge a spouse's conduct during marriage, either spouse is "free" to behave badly and to leave
the marriage. This freedom can be most aptly described as that of the individual, a freedom that
"follows a selfish design that leads to the 'instrumentalization' of others." (52) This freedom to
misbehave, with a few extreme exceptions, (53) even extends to decisions affecting the custody
of the children, especially if the misconduct involves the "extramarital sexual conduct by a

parent." (54) Marriage, as envisioned by the ALI Principles, is stripped of virtually all normative
standards, including societal condemnation of the essential distinguishing feature of this
relationship--sexual fidelity.
In addition, the ALI Principles creates a competitor to marriage, a domestic partnership, with
assurances that "[i]t is not an objective (or a likely effect) of this Chapter to encourage parties to
enter a nonmarital relationship as an alternative to marriage." (55) Justification for the creation of
this competitor, according to the Reporters, was that "[d]omestic relationships that satisfy the
criteria of [section] 6.03 closely resemble marriages in function." (56) Only by ignoring the wealth
of social science data that exist to the contrary can the Reporters of the ALI Principles make such
a statement. Cohabiting relationships do not function similarly to marriage: cohabitants are often
not sexually faithful, they do not pool their economic resources, they are significantly less
interdependent, and they have different expectations for and about the relationship. (57)
Typically, cohabitants do not consider themselves to be a child-rearing, economic partnership--a
unit. Remarkably, according to Cardinal Trujillo, these de facto unions "give rise to a[n] ... internal
contradiction" as they "lack stability, obligations, and a public dimension--all qualities of marriage-but are nevertheless given legal recognition by the state and granted the full gamut of legal
effects." (58)
The ALI Principles accepts family breakdown both "as a given" because either no one is at fault
or both individuals share blame, "and [as] an appropriate, [sic] basis for dissolution." (59) The
legal framework that surrounds "the Project's implementation is oriented towards fair treatment
that is nonpunitive, nonsexist, [and] nonpaternalistic." (60) Assuming that Americans have
accepted serial marriage, Professor Herma Hill Kay, an active member in the American Law
Institute and its consideration of the ALI Principles, opined that:
a more realistic analogy for marriage in the twenty-first century
is the joint venture, given the unilateral nature of no-fault
divorce. A joint venture is defined in the commercial setting as
"[a] legal entity in the nature of a partnership engaged in the
joint undertaking of a particular transaction for mutual profit."
A joint venture differs from a partnership in that it "does
not entail a continuing relationship among the parties." At first
glance, the joint venture may seem to be the exact antithesis of
a stable relationship and therefore poorly suited as a
conceptualization of an enterprise that typically involves the
rearing of children. (61)
Completing her analogy, Kay observed that: (1) in a joint venture, the model is one of "spouses
who are self-sufficient at the outset of the undertaking"; (2) a joint venture "requires a community
of interest in the performance of the subject matter," such as having children and rearing them;
(3) a joint venture presupposes "'a right to direct and govern' the undertaking"; and (4) "[t]he most
attractive aspect ... is the possibility of renewal [at each stage of completion of the project of
family life]." (62) Despite Kay's belief in the analogy's attractiveness and traditional marriage's

lack of adaptability to dual-career couples, she admitted that "a concept of marriage as a joint
venture is not yet an appropriate model for all couples.... [Since] [t]his vision of equality between
men and women in the home as well as the market-place ... has not yet been realized." (63)
Interestingly, Ira Mark Ellman, one of the Reporters for the ALI Principles, also explored the
persistence of traditional marital roles. (64) He primarily observed that from an economic
viewpoint of maximizing production, egalitarian marriage would not be predicted. (65) This
observation stemmed from the idea that specialization by spouses creates a gain that is lost in an
egalitarian marriage "in which the spouses share domestic tasks equally, and have equal market
labor commitments." (66) For, in truth, working wives continue to shoulder an unequal share of
housework, a phenomenon that "must in some sense result from the interaction of common
preferences of men and women, whether or not one regards the preferences as unfairly or
improperly constrained." (67) Such common preferences would include a wife's preference for
more of the domestic role and a preference for a husband with higher earnings who is not
domestically inclined to permit her to perform that role. Regarding these preferences, Ellman
further stated that:
[I]t may be that if one looks at what people actually do, rather
than at what they say, one finds a pattern that is more consistent
with the continued durability of traditional gender roles.
Perhaps, then, the tension is between what people think they ought
to want, and what they actually want: we ought to want gender
equality, which perhaps means we ought to want to abolish gender
roles in marriage. But on e may believe that eliminating gender
roles in marriage is an important societal aspiration but have
preferences in the conduct of one's own marriage that are not
entirely in accord.
Accordingly, Ellman concluded by recognizing that "[h]umans are enormously adaptable, but our
preferences may be less malleable than our tactics." (69)
B. Family Law Bar Opposes Any Changes to Easy Divorce
In their insistence that marriage is simply one of many varieties of intimate adult relationships
without moral content (which inherently requires making a moral judgment), legal elites find family
law bar members to be their strongest allies. Content with divorce law practice stripped of fault
and the trial of such allegations, the family law bar resists any return to marriage law with moral
content. (70) Much of this resistance stems from the fact that, since 1970, no-fault divorce law
has been a financial boon to an increasing number of lawyers. (71)
No-fault divorce means that a lawyer need not allege a fault ground for divorce and prove it by
factual evidence designed to fit within jurisprudential interpretations of what constitutes adultery,
cruel treatment, or habitual intemperance. There is no need to extensively interview the spouse,
friends, and family, to hire investigators, or to marshal credible testimony--actions designed to be
distasteful and, consequently, deter people from divorcing. Accordingly, no such evidence will be
offered by the defendant in response to allegations in the plaintiff's petition. The petition may

simply allege that plaintiff desires a divorce because of irreconcilable differences or irretrievable
breakdown of the marriage. Most significantly, no defense exists absent reconciliation, allowing
the plaintiff's attorney to accomplish the desired result for his client (unlike the experience of
lawyers prior to the enactment of no-fault divorce who often were unsuccessful in obtaining a
divorce for fault of the other spouse) without the expenditure of time previously required to gather
the factual evidence necessary to establish fault. Not surprisingly, the history of the passage of
no-fault divorce legislation indicates that members of the legal profession, in cooperation with
legal elites, were the primary moving force behind no-fault divorce reform. (72)
Economically, no-fault divorce meant that a divorce law practice could finally be feasible, if not
very lucrative. Until the widespread adoption of no-fault divorce in the United States in the mid1970s, very few, if any, lawyers specialized in the practice of divorce law. (73) Lawyers simply
could not sustain a practice economically by handling only divorce cases. The law required proof
of serious fault by the other spouse, and obtaining such demanding factual evidence was both
unattractive and expensive. Accordingly, an attorney could not charge his client a sufficient
amount to be adequately compensated for the time and resources expended. Meanwhile, a client
in the throes of a divorce loses resources once provided by the other spouse (lost economies of
scale); therefore, a divorce case client rarely possessed the ability to pay the hourly sum a lawyer
justifiably could charge for his time and effort. Due to these financial strains, lawyers were forced
to balance their divorce practice with cases in other areas of the law.
Since the 1970s, family law specialization has increased exponentially. (74) What the lawyer may
be forced to try in a divorce case is ordinarily limited to economic matters, such as alimony or
division of marital property. The matter of child support has now been reduced to a mechanical
calculation of a sum based upon specific guidelines. (75) Nonetheless, contrary to what
opponents of reform claim, not all unsavory divorce matters, especially egregious fault committed
by a spouse, have been eliminated from judicial consideration. Rather than alleging fault on the
part of the other spouse to obtain the divorce, today a more pernicious form of family law litigation
has emerged: contested child custody cases containing allegations of sexual or physical abuse.
This form of litigation has proliferated such that many veteran family law practitioners express
deep concern about its effect on families and society at large. (76) The injustice to one spouse of
being repudiated by the other spouse, who is often the one who has breached the marital
relationship by a serious fault, occurs without an opportunity to express indignation publicly and to
seek redress. Is it preferable for the spouses to direct indignation toward each other as a reason
to gain sole custody of a child, rather than direct anger against each other as grounds for
divorce?
Any claim by the legal profession that no-fault divorce reduces the acrimony that once existed in
divorce proceedings rings hollow. The acrimony that exists between divorcing spouses continues
unabated and, unfortunately, most often appears not in the divorce proceeding itself but in the

ancillary matter of child custody. The reward for a successful physical or sexual abuse claim--no
visitation or severely restricted visitation by the abusing parent--is significant. (77) Proving such
allegations, however, usually requires a physical examination of the child. (78) How could divorce
proceedings be more distasteful than custody contests in which allegations are made against a
parent that necessitate a gynecological or urological examination of a child?
Recognition of the opponents to divorce reform and knowledge of their arguments better equips
the individuals who encourage and support divorce law reform. One of the most attractive
features of covenant marriage as a divorce reform, to be thoroughly discussed in Part IV, is its
optional nature. No one seeks to impose upon other citizens her "religion" or her understanding of
marriage viewed through the prism of natural law. Reform advocates who promote covenant
marriage simply propose permitting citizens the ability to choose a more committed form of
marriage that is entered into only after serious deliberation. Legal academicians need not choose
it for themselves, and family lawyers need not represent covenant spouses seeking a divorce.
III. COVENANT MARRIAGE: A MORE COMPLETE, BUT IMPERFECT, REALIZATION OF
GOD'S DESIGN FOR, AND THE CATHOLIC VISION OF, MARRIAGE
Covenant marriage statutes in Louisiana, Arizona, and Arkansas contain three general features:
(1) mandatory premarital counseling about the seriousness of marriage and the intention of the
couple that it be lifelong; (2) the legal obligation to take all reasonable steps to preserve the
couple's marriage if marital difficulties arise; and (3) restricted grounds for divorce consisting of
fault on the part of the other spouse or a significant period of time living separate and apart. (79)
Thus, covenant marriage tightens the rules on entry into marriage as well as exit from marriage.
(80) At the same time, this reform option seeks to strengthen the marriage during its existence by
imposing a legal responsibility to try to preserve the marriage upon the spouses, a responsibility
that they agreed to in advance.
Mandatory premarital counseling in a covenant marriage may be performed by a member of the
clergy or a professional marriage counselor, which permits Catholic Pre-Cana programs of
preparation for engaged couples to constitute satisfaction of this statutory requirement. (81) In
cities with a Community Marriage Covenant or Policy ("CMP") signed by clergy in the community,
signatories ordinarily agree to: (1) a minimum number of counseling sessions with the minister or
priest; (2) a premarital inventory such as PREPARE or FOCCUS (Facilitating Open Couple
Communication, Understanding, and Study); and (3) the guarantee of a mentoring couple
assigned to the engaged couple. (82) When the premarital counseling ends, the couple signs a
document called a Declaration of Intent that contains the content of their covenant. In Louisiana,
the Declaration includes the agreement to take reasonable steps to preserve the marriage as well
as the couple's agreement to be bound by the Louisiana law of covenant marriage (choice-of-law
clause). (83) Both spouses sign the agreement and then execute an affidavit, signed by a notary,
attesting to having received the required counseling and having read the Covenant Marriage Act.

(84) In their Declaration of Intent, the couple agrees in advance to take steps to preserve the
marriage, a legal obligation which begins when marital difficulties arise and "should continue" until
rendition of the divorce judgment. (85) Clearly, a covenant couple understands that their
commitment to marriage is stronger by virtue of the time necessary to plan and complete this
process. Research suggests that the attitudes of spouses upon entry into marriage ultimately
determines marriage quality; if spouses enter marriage with the belief that divorce is the solution
to any problems that arise, "their marriages are of significantly lower quality and thus often end in
divorce." (86)
During a Louisiana covenant marriage, spouses owe to each other not only the explicit
obligations of fidelity (not to share one's sexual potential with another and to affirmatively submit
to the reasonable sexual desires of the other), (87) support (to provide the other with not only the
necessities of life but its conveniences), (88) and assistance (to cooperate in the tasks resulting
from a life in common, including to help an ill or infirm spouse), (89) but also explicit legal
obligations unique to covenant couples. Six special provisions borrowed from other countries add
depth to the covenant for Louisiana covenant couples. (90) Not all of the provisions reflect the
traditional role of law--to constrain or punish. Instead, some of these provisions simply teach and
exhort, the so-called expressive function of law. (91) The first provision directs that "spouses [in a
covenant marriage] owe each other love and respect and they commit to a community of living.
Each spouse should attend to the satisfaction of the other's needs." (92) Essentially, in a
covenant marriage, the law interprets the spouses' commitment as one to a "community of living."
(93) Marriage, the foundation of the family, is described by the law as a community in which each
spouse is obligated to love and respect (deferential regard) the other and attend to the other's
needs--such requirements strongly reflect notions of mutual giving and sacrificial love.
Second, a covenant marriage is a marriage of equal regard: each spouse has the right and the
duty to manage the household. (94) Third, determining where the covenant couple shall live
requires mutual consent, "according to [both] their requirements and those of the family." (95) By
treating the couple as a couple ("their requirements") and the family as a unit, covenant marriage
appears to reject the radical autonomy of the individual, hence what Cardinal Trujillo describes as
the freedom of the individual. Fourth, covenant spouses, after collaboration, "shall make
decisions relating to family life in the best interest of the family." (96) Again, the family as a unit
takes center stage, implying that more people are involved, not simply the couple themselves.
The final requirement directly refers to those other people: "[t]he spouses are bound to maintain,
to teach, and to educate their children born of the marriage in accordance with their capacities,
natural inclinations, and aspirations, and shall prepare them for their future." (97) Children, the
other individually unique people, are welcomed in a covenant marriage, and the law affirms their
centrality to a covenant marriage.

Not only does the law directly regulate covenant marriage by describing its content, it also
indirectly governs the conduct of covenant couples toward each other and the family by
prescribing "fault" grounds for divorce. One spouse can obtain a divorce or legal separation from
the other spouse by proving that the other spouse committed adultery, was convicted of a felony,
physically or sexually abused the plaintiff spouse or a child of the parties, or abandoned the
spouse for a year. (98) Otherwise, to obtain a divorce, the spouses must live separate and apart
for two years. (99) Thus, inferentially, the grounds for divorce speak to the appropriate conduct of
the spouses during a covenant marriage: each spouse is to "yield to the other in sexual matters
as long as the request [is] reasonable and to conduct himself so as not to bring dishonor and
shame to the family formed by the marriage, which could occur by adulterous affairs, outrageous
or felonious behavior, and constant intemperance." (100)
With the enactment of the first covenant marriage statute in Louisiana in 1997, Steven L. Nock
began an empirical study entitled Can Louisiana's Covenant Marriage Law Solve America's
Divorce Problem? (101)The five-year study yielded a wealth of information that "offers a glimpse
of the effect of cultural changes on the understanding of marriage, as well as the self-selection
effects of [the covenant marriage] experiment and the sanctification of marriage created by the
choice of a more committed form of marriage." (102) A Gallup poll conducted in 1998 to measure
the attitudes of a random sample of citizens in Louisiana began the study. (103) Next, the
research team identified six hundred newly married couples, fifty percent covenant and fifty
percent standard married couples, and observed them over a five-year period. (104)
In comparing covenant and standard couples, Nock and his research team identified women as
the leaders in selecting covenant marriage, "particularly women with a vested interest in
childbearing who apparently fe[lt] the need for the protection of stronger divorce laws." (105) Men
led in selecting "standard" marriage. (106) Covenant couples were more educated, held more
traditional attitudes, (107) and expressed the conviction that their choice of a covenant marriage
was very important. (108) The results also indicated that covenant couples [were] "far more likely
to choose communication strategies that do not revolve around attacking or belittling their partner.
They [were] less likely to respond to conflict with sarcasm or hostility, two communication
strategies that [John] Gottman (1994) indicate[d] [were] particularly strongly associated with poor
marriage outcomes." (109)
In follow-up surveys two years after marrying, covenant couples "described their overall marital
quality as better than did their standard counterparts. [C]ovenant couples were more committed
to their marriage ... whereas, their standard counterparts had changed little in their level of
commitment." (110) In addition, the follow-up surveys posited that:
With the growing centrality of marriage for covenant couples, they
experienced higher levels of commitment ..., higher levels of
agreement between partners ..., fewer worries about having
children ..., and greater sharing of housework. It is not too
early ... to conclude that covenant marriages are better

marriages.... Steven Nock, the director of the study, expresses
the view that internally, the [covenant] marriages are vastly
better, and covenant couples agree about who does what, the
fairness of things, etc. much more than standard couples. (111)
Not surprisingly, during hearings in the 2004 legislative session in Louisiana for the bill proposing
six new provisions concerning covenant marriage content, (112) Nock submitted commentary on
each new provision and the extent to which those provisions "reflect[ed] many of the findings
from" his research. (113)
Covenant couples are participating in a new form of marriage "that reserves the traditional,
conventional, and religious aspects of the traditional institution, but also resolves the various
inequities often associated with gender in modern marriages." (114) In Nock's words, "a central
theme that discriminates between the two types of unions ... [is] institutionalization of the
marriage." (115) By institutionalization, Nock simply meant that the couple shares the view that
the marriage warrants consideration apart from the individualistic
concerns of either partner. In regard to some matters, covenant
couples appear to defer to the interests of their marriage even
when the individual concerns of the partners may appear to
conflict.
And this orientation to married life ... helps resolve the
customary problems faced by newly married couples in regard to
fairness and equity. (116)
By viewing marriage institutionally, covenant couples essentially "elevate[] the normative
(expected) model of marriage to prominence in the relationship." (117) One may, at this point, be
pondering the following question:
What accounts for this institutional view? The centrality accorded
religion by the couple and beliefs about the life of marriage
independently of the individual. Two individuals do not easily make
a strong marriage. Rather, it takes the presence of a set of
guiding principles around which these two individuals orient their
behaviors and thinking. (118)
Covenant couples, by their choice, seemingly offer themselves "collectively as witnesses to
others about sacrificial love and its central role in binding male and female to each other and their
offspring." (119) Covenant couples, who already view marriage as a form of transcendent reality,
reject post-modern marriage and its notion of a "loose union of two radically autonomous selves
acting always in each person's own self-interest." (120) A covenant couple's vision of marriage,
although not perfectly aligned with God's, more closely reflects His design. Why then are only two
to three percent of Louisiana couples choosing a covenant marriage? What are the obstacles to
increasing the number of covenant marriages and the "goods" they obviously deliver for the
couple and society at large?

IV. PRACTICAL SOLUTIONS: ELIMINATING BUREAUCRATIC OBSTACLES AND
ENCOURAGING ENTHUSIASM AMONG CHRISTIAN DENOMINATIONS, INCLUDING
CATHOLICS
A. Eliminating Bureaucratic Obstacles
Nock and his research team also received a grant from the Smith Richardson Foundation to study
the implementation of a Louisiana public policy change pertaining to the covenant marriage issue
in policy. (121) The state civil servants involved in the implementation of covenant marriage
consist of staff at local Clerk of Court offices located in sixty-three of the sixty-four parishes; New
Orleans residents must obtain a marriage license from the State Bureau of Vital Statistics. (122)
The study reveals that the staff at these offices, who are responsible for issuing marriage licenses
and required by statute to distribute a pamphlet on covenant marriage to each applicant, "have
obstructed, rather than facilitated, the implementation of the legislation." (123) Using a
confederate study as a vehicle, Nock and his team found that clerks offered the pamphlet
information in only thirty-five percent of the parishes, while another forty-seven percent offered
the information only when asked to produce it. (124) Furthermore, the team reported that most
staff expressed negativity about covenant marriage:
In 53 percent of the parishes, clerks made pessimistic or
derogatory comments. For example, when a confederate asked a
clerk about covenant marriage, after being presented a marriage
license with the option already checked "no," a clerk in the
background called out, "she won't want one." In another parish,
a clerk told our confederate to "just put no" on the line.
The clerks presupposed that the confederate would not want a
covenant marriage because it is "a whole lot of paperwork" and
that if she had really wanted one, she would have "known ahead of
time." In fact, the overwhelming sentiment was that applicants
would have to know about the option before applying for the
license. In almost all parishes, the office's tasks were defined
as helping knowledgeable couples fulfill the requirements, but
not as serving as a source of education to the public about
the availability of the option. (125)
Staff in only twelve percent of the parishes gave accurate information if asked about the option,
while in fifty-three percent of the parishes, the explanations were inaccurate or misleading. (126)
In the remaining thirty-five percent, the staff gave "patently wrong information." (127)
After the confederate study was complete, Nock and fellow researchers interviewed the staff of
selected clerks' offices to get their personal opinions on covenant marriage. Most of those
interviewed assumed that covenant marriage was a religious movement and expressed the view
that only couples who learned about it from their pastor or priest would get one. (128) Many
clerks ultimately expressed the view that the covenant marriage option was
"just a line we have to have on the form in case someone wants
one." As one said, "I think that there was someone in the
legislature that had nothing else to do.... I don't think it's
catching on. I think this is an idea that will just run its course

and disappear." (129)
At least two staff members surveyed opined that engaged couples reject covenant marriage
because of the increased difficulty in getting a divorce. (130)
It could be argued that the state of Louisiana is blameworthy to some extent because its civil
servants do not approach the implementation of choice afforded Louisiana citizens with a desire
to serve. On two separate occasions, I have been a speaker at a state-wide gathering of the staff
members of the Clerk of Court offices, and my observation is that we cannot expect a more
enthusiastic endorsement of covenant marriage from staff members. Yet, that does not entirely
absolve the state of Louisiana from responsibility. The state government, if truly dedicated to
reducing divorce or at least encouraging covenant marriage, would benefit from a mass public
education campaign; without it, the growth of covenant marriage is doubtful.
In a forthcoming marriage handbook commissioned by the state of Louisiana using TANF
(Temporary Assistance to Needy Families) funds, a section exists that explains and emphasizes
the choice between a standard marriage and a covenant marriage, including the differing legal
consequences. This extremely attractive and informative handbook, unfortunately, has yet to be
printed and distributed to Clerk of Court offices, and no mass media public education efforts
currently exist. The only new initiative by the state has been a consolidation and redrafting of the
pamphlet published by the Attorney General's office as required by the Covenant Marriage Act.
(131) This new version, entitled Some Things You Should Know Before You Get Married: A Brief
Summary of the Louisiana Law on Community Property and Covenant Marriage, devotes multiple
pages to explaining covenant marriage law, community property law, and the purpose of
covenant marriage. (132) According to the pamphlet, the covenant marriage legislation was
intended to strengthen marriage in light of the results of two decades of empirical data
demonstrating the effect of a divorce culture on spouses and children. (133) That may be all that
can realistically be expected from the state of Louisiana, especially considering its precarious
financial condition in the wake of Hurricanes Katrina and Rita, as well as the lack of gubernatorial
leadership on covenant marriage that the state of Arkansas enjoys. Yet, the state of Louisiana
should not bear the principal responsibility for increasing the number of covenant marriages; that
responsibility lies with Christian churches.
B. Encouraging Unenthusiastic Christian Denominations
If, as the staff members of the Clerk of Court offices believe, covenant marriage is a religious
movement, then why are so few Christians choosing covenant marriage? In 1997, after the
covenant marriage legislation enactment, the Louisiana Bishops of both the Episcopal and
Methodist churches explicitly rejected "covenant marriage" because it would restore "more
difficult" divorce law and devalue "standard" marriages performed in a church. (134) Until 1999,
the Catholic Church refused to permit its priests to participate in the counseling required by the

statute because the counselor was required by the statute to inform the couple of the grounds for
divorce in a covenant marriage. (135) That objection was remedied by an amendment to the
counseling statute, (136) which was publicly recognized by the Bishops' Committee as curing
their objections. Southern Baptists, the second largest denomination in Louisiana after Catholics,
make decisions on such matters individually, local church by local church. Even still, the
organized Association of Southern Baptists has spotlighted the option in at least one of its
national gatherings. Thus, according to the Clerks' staff, covenant marriage is a religious
movement without followers. Christian couples are not choosing covenant marriage in significant
numbers; only two to three percent of the newly married couples in Louisiana in any given year
are covenant couples. (137)
The ultimate success of covenant marriage and the protection that it offers depends upon the
action of pastors, ministers, and priests. It is the clergy who are usually among the first to be
informed of an engagement and pending nuptials, and they have a moral responsibility, at the
very least, to inform couples marrying in their churches about the option of a covenant marriage-an option that more nearly conforms to God's plan for marriage. Visiting the Clerk's office for a
marriage license often occurs too late to obtain the requisite counseling and execution of
documents because a marriage license in Louisiana is valid for only thirty days. (138) If, as
estimated, a majority of Louisiana couples marry in a house of worship, future empirical research
should focus on the attitudes of the clergy toward covenant marriage. In the meantime, Christian
denominations must do more to promote, if not require, covenant marriage in their congregations.
1. Marriage Preparation: Secular and Bishops' Initiative
As part of any religious marriage preparation program, covenant marriage, in states with such
legislation, should not simply be explained, it should be promoted. In Louisiana, the Catholic
Bishops have approved a simple pamphlet explaining that the statutory covenant marriage is
distinguishable from sacramental marriage as understood by the Catholic Church. (139) This
pamphlet, drafted by the Bishops' staff with the assistance of Maggie Gallagher, presumably is
included in material distributed during Pre-Cana preparation for couples to be married in the
Catholic Church. The Church, however, should do more. At least one priest who is well-versed in
canon law has suggested that if such an option is available in a state like Louisiana and a
Catholic couple does not choose it, then that marriage may be subject to annulment due to a lack
of serious intention to commit to marriage. (140)
2. Emphasizing the Legal Obligation to Preserve Marriage and Church's Role
If Catholic couples are also covenant couples, they are obligated by law to take reasonable steps
to preserve their marriage. This obligation, imposed by law only by virtue of the couple's
agreement to do so in advance, reinforces the Catholic Church's teaching about the indissolubility
of marriage and the availability and commitment of Catholic counseling as a form of compliance
with that obligation. Furthermore, a covenant marriage statute, unlike the law in so many states

today, permits the option of a legal separation, which serves to honor the indissolubility of
marriage while offering a spouse a solution for an extremely bad marriage that threatens her
safety by physical abuse, alcoholism, or serial adultery.
One must also remember that a covenant marriage in the three states that permit it does not
prohibit divorce; it merely delays it. Those within the Church who fear promoting a legal option
that makes divorce more difficult must remember that more difficult does not mean indissoluble.
To that extent, the covenant marriage law falls short of God's plan for marriage; it is an imperfect
instrument designed by men. The Church, through lay ministers or volunteers, needs to
rededicate itself to preserving marriages. Christians, of all people, cannot act agnostic regarding
divorce issues.
CONCLUSION
Covenant marriage laws capture the traditional ideal that marriage
is more than just a piece of paper, more than just a transient
private contract. The foundation of covenant marriage is a pledge
of permanent sacrifice.... The formation of covenant marriage is
a public and deliberative event--requiring a waiting period, and
at least the consent of the couples' parents or guardians and the
counseling of therapists or clerics, and by implication the
communities whom those third parties represent. The dissolution
of covenant marriage comes only upon betrayal of the fundamental
goods of this institution--through adultery, abuse, desertion,
or capital felony--or after a suitable period of careful
deliberation.
When comparing this description of a covenant marriage to Cardinal Trujillo's article on the major
aspects of marriage and its goods, there is little doubt that the optional statutory covenant
marriage more nearly approximates the Christian understanding of marriage than does a contract
marriage. Yet, the resistance of the legal academy and the family law bar to any restoration of a
more committed form of marriage is tenacious and should not be underestimated. Not only are
covenant marriage statutes needed in every state, but it is also incumbent upon citizens,
especially Christians, in Louisiana, Arkansas, and Arizona to embrace the covenant marriage
option. All Christian premarital preparation programs in these three states should emphasize the
choice of a more committed form of marriage and, more importantly, communicate the position
that covenant marriage is the only acceptable choice for Christians. Christian denominations
should facilitate the premarital counseling required for a covenant marriage and the execution of
necessary documents, thus effectively overcoming the obstacles erected by state-level
bureaucrats.
"Covenant marriage statutes serve a particularly valuable teaching function--instructing the
community on the higher regard that the state has for marriage, instructing the couple of the
higher rigor that marriage has for them, instructing religious communities that marriage is more
than a mere contract." (143)

In a prayer offered by the former Archbishop Oscar Romero, he explains that "[t]his is what we
are about": planting seeds or watering those already planted, laying foundations for further
development, the end result we understand we may never see, "but that is the difference
between the master builder and the worker. We are workers, not master builders, ministers, not
messiahs. We are prophets of a future not our own." Amen. I drafted the first covenant marriage
statute that passed a state legislature for Representative Tony Perkins, now Director of the
Family Research Council in Washington, D.C. We were sowers and workers, not master builders.
We will probably not see the end result of this work. The future of covenant marriage as a means
to renew and revitalize marriage, a means of reminding human beings about God's
unimpeachable plan for marriage, lies in the hands of another generation of engaged couples and
those leading religious denominations. May covenant marriage and those who participate as
covenant couples receive God's blessings.
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